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March 22, 1993

Mr. Robert Bush
Post Office Box 8432
Savannah, Georgia 31412

Dear Robert:

Thank you for contacting me regarding the military's policy
excluding homusexuals from serving in the armed forces.

In general, I believe we should encourage every American to
serve their country in some capacity, and I applaud the
patriotism of all persons, including homosexuals, who desire to
serve our nation in the military. I have no doubt that
homosexuals have served and are today serving in the armed
forces, but most of them are not openly disclosing their sexual
orientation. However, I also believe that we should give very
careful consideration to the advice of our military commanders on
this subject. Although we have a volunteer force, there are
still important and clear differences between civilian life and
military service.

Our national security requires that the armed forces
maintain a high level of good order and discipline. In order to
maintain military effectiveness, members of the armed forces give
up many of the constitutional rights that their civilian
counterparts take for granted. The need for discipline,
including adherence to the chain of command, means that military
members' first amendment rights of speech and association are
limited. Service members are also subject to searches and
command inspections in living quarters that would not meet the
privacy standards and warrant requirements of the fourth
amendment that we take for granted in civilian society. Military
personnel face involuntary assignments that require living and
working in close proximity with others under conditions that
afford little or no privacy. Particularly when military units
deploy, living conditions —--from foxholes to cramped quarters on
ships --are frequently spartan and primitive.

We have made important improvements in the quality of life
in the military and in the rights afforded to service members,
but the basic nature of military service —--preparation for, and
participation in combat --means that service members must
continue to live in a closely regulated, highly regimented
environment. General Colin Powell, Chairman of the Joint Chiefs
of Staff, has stated that, in view of the unique conditions of
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military service, active and open homosexuality by members of the
armed forces would have a negative effect on military morale and
discipline.

I agree with General Powell. 1 support the current policy
of the Defense Department excluding homosexuals from serving in
the armed forces. I also believe, however, that we have to
listen to other points of view on this matter. That is exactly
what will happen in the coming months under the compromise on
this issue announced by President Clinton and endorsed by the
Congress.

The compromise provides a six-month review period for both
the President and the Congress to review the Defense Department's
current policy. During the review period, anyone who engages in
homosexual conduct will be completely discharged from the
military. Anyone who admits to being homosexual, but whose case
does not involve homosexual acts, will be separated from active
duty and placed in a non-pay status with the Standby Reserve.
Military commanders may reassign individuals involved in
homosexual cases for the benefit of the individual or the unit
concerned.

New recruits will no longer be asked about their sexual
orientation as part of the enlistment process. Instead, the
military services will put specific and appropriate emphasis on
informing all military members of the laws and regulations on
sexual conduct which apply to them.

In my view, this agreement permits the review to go forward
without compromising longstanding Department of Defense
policies.

This spring the Armed Services Committee will begin
thorough, fair and comprehensive hearings on this subject. We
will hear from senior military and civilian leaders of the
Defense Department. I also want to hear directly from the people
who would be most affected by changing the current policy: the
men and women serving in the ranks of all of the military
services. We will make every effort to hear from those who want
to change the current policy as well as those who want to keep
the current policy. Enclosed is a floor speech I gave which
outlines a number of questions that will be addressed during the
course of these hearings.

This is a difficult and emotional issue. Every man and
woman in this country has a right to be respected. Our
Constitution enshrines individual rights and liberties. Our
Constitution also underscores the essential role of government in
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providing for the common defense. When the interests of some
individuals bear upon the cohesion and effectiveness of an
institution on which our national security depends, we must move
very cautiously. This caution is prudence, not prejudice.

1 appreciate your taking the time to share your views with
me on this important matter.

Sincerely,

Sam Nunn

SN/cch
Enclosure
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Mr. NUNN. Mr. President, there has
been & crescendo of interest building in
recent weeks on the issue of homo-
sexuals serving in the Armed Feorcesc
Current Department of Defense policy
prohibits hemeosexuals from serving in
the Armed Forces of the United States.

During the Presidential campaign,
President Clinton made it very clear
that he intended to change the current
policy. So I do not think anyone should
be surprised that his adminietration is
currently develeping a plan ta change
this policy.

Contrary to some media reports, I
have had the copportunity to discuss
this and other important naticnal se-
curity issues on several accastona with
President Ciintcn. I have: also had the
opportunity to discuss these issues
with Secretary of Defense Aspin.

1 have advised both President Clintonr
and Seeretary Aspin ta seek the advice
and views, first and foremost, of a
broad range of military personnel—the
people who wouid be most directly af-.
fected by any change in the current.
policy on service by homcsexuals—he-
fare:making any final changes.

This i8 certainly an appropriate issue
tor the President as Commander in
Chiei, and Executive orders: are: well
within his censtitutionat powers. The
Constitution, however; alsa makss it
very clear that €Congress has the re-
sponsibility to deal with matters of
this nature affeeting the. Armed Forces.
of the United States.

Under articls I, section ¥ af the Con-
stitution, the Congress has the respon-
sibility ta ‘‘raise and support
armries * * * o provide and matntain a
Navy * * * (and] to make rules for the
government and regulation of the land
and naval farces.’’ It 18 the responstbil-
ity of Congress to ensure that policies
of the Defense Department enhance
good arder and discipline, while pravtd-
ing for falr and egquitable personnelt
policles.

So the. guestion of whether homo-
sexuals should server in the: military ia
an issue on which Congress and the
Prestdent share constituttonal respon-
8tbility. Secretary Aspimr has empha-
sized the need for the: Cangress and the
executive branch ta werk together on
thris issue,. and I think he is absolutely
right in that respeet. It:i8.1n everyone's
intereat to see if we cam resoive thix
issue through consensus rather than
confrontation. There is time for com
frontation later if it. cannot be salved
hy consensws, but perhaps it car.

In recent days, I have heard a num-
ber of caomrcentators suggest that. the
policy of exeluding homosexuals from
the military dates back to 1982. One of
the issues that we will explore in cur

Senate

hearings is the historical development
of the current pelicy. At this time;
hewever, I wculd like to provide a brtef
summary of the histortcat development
beeause the suggestion that the policy
omly dates fromr 1982 is inaecurate and
misteadtng.

Until the post-World War IE pertod,
mitlttary regulations on administrative
geparation wer=z drafted in a manner
that. gave comunanders broad discretion
to separzte service members. During
Wortd War II, for example, Army com-
manders. were authorized¢ to separate
individueals for ‘‘lnaptness or undesir-
able habits-cr traits: of eharacter.”
This regulation, which formed the
basis for the diecharge of homasexuals
during World War II, did not list any
specific traits.

In 1944, the Army in Circular No. &
endeavored to distinguisn between ho-
mosexuals who were discharged be-
cause they were- “not. deemed reclatm-
abie’* and those wha were retained be-
cause thetr conduct was nat aggravated
by independent offenses. In 1945, a
greater emphasis was placed ox ‘‘rec-
lamation'™ of hamasexual soldiers. If a.
hemgosexnal soldier was deemed ‘‘reha~
bilitated’”, the sgldier was returned to
service.

In 1947, the policy was: revised te dis-
charge individmals who hzd ‘“‘homo-
sexuak tendencies’” even if they kad nat
commttted homosexual acts. Those
who committed homosexual acts were
sabject t® court-marital or administra-
tive discharge, withr the character of
discharge depending om the nature aof
the ace.

The Uniform Code of Military Jus-
tice. enacted in 1950, included consen-
sual scdomy as a criminal offense.

0 1960 the Army adopted a manda-
tory separattaon palicy, which stated:
*“True.,. canfirmed, or habhitual homo-
sexual personnel, irzespective of sex,
will not be permitted to serve inm the
Army in any capacity and prompt sepa-
ration of known homasexuals from the
Army is mandatory.’” This policy was
somewhat relaxed in 1555, permitting a
soldier to be deemed ‘‘reciaimable’”
when they ‘‘inadvertently” partici-
pated in homocsexual acts. This palicy
‘was reversed in 1958, when the manda-
tory separation policy was reinstated.

In 137¢. DOD-witde policy was issued,
authortzing separation on the basis of
homosexual actsE and homosexual tem-
dencies. There was no definition of the
term ‘‘homosexual tendenctes.” Under
the directive, the final decision on sep-
aration of am Indtvidual seldier was a
matter of command diseretior rather
than mandatory pohcy. _

Ir the 19708, there was increasing
litigatfor concerning the procedures
and besis for the DOD polictes on the
separation of homosexuals. The extent
to which the authority to retatn was

exercised iz unclear. In several court
cases, the Department was asked to
provide detailed reasaons far not exer-
ctsing the discretfon to retain. This
wasg one cf the factors leading to a de-
tailed review of the DOD policy in the
late 19708 during President Carter's ad-
minfstration.

Aa a result of that review, tha De-
partment of Defense made two signifi-
cant changes in palicy which were set
forth in a memorandum. issued by then-
Deputy Secretary cf Defense Graham
Claytor on January 16,.1681.. Firss, the
policy was liberalized by eliminating
homosexual tendencies as a reason for
separation. Secand, the mandatory sep-
aratien palicy, whick had heen used in
the 1950's, was reinstated. This policy
incerporated without  substantive
change: in DOD- Directive 1332.14, which
governs enlisted administrative separa-
tions, in 1982,

In short, the authority to separate
hernosexuals has been in effect over a
lengthy pertod of time, although the
manner in: which this policy has been
implemented has varied aver the years.
The current policy dates from Prest-
dent Carter’'s administration. There
has not beerr a thoraugh review of this
peticy in reeent years by either the ex-
ecutive or the legislative branch.

During the Senate’s debate. last year
an the Natfonal Defense Authorization
Act, I engaged in a collaguy with my
friend and colleague Serator METZEN-
BAUXM in which I pledged to- him that
the: Armmed Services Committee would
hold hearings: on the military policy in
this overall area this year, and this
pledge was made long before this cur-
rent cantroversy of the last several
wee-Ks. -

Our hearings on this issue will begin
in March, as I announced earlier this
week. We will receive testimony from
the senior civilian and military Ieader-
ship of the Department of Defense.

I also believe that we should hear di-
rectly from the peopie who will be
most directly affected by any change in
the-current policy: the men and women
serving in the ranks of all the military
services. These people have every rignht,
under our system, to be heard In this
respect before final actiom f8 taken by
Congress: and, I hope, by the executive
branch. We: witll make every effort. to
hear from those whe suprort a change
in the current. polifcy as well as those
who favor retention of the current pol-
icy.

These will not be one-sided hearings.
We will hear from both sides and both
points of view, with particular empha-
sis on those who now serve in our
Armed Forces.

Mr. President, I start from the
premise that we should encourage
every American to serve his or her
country in some capacity. I am a



strong supporter, as many of my col-
leagues know, of national service, and 1
am delighted that President Clinton is
making national service a top priority
of his administration. I look forward to
seeing and reviewing the administra-
tion's proposals on national service in
the weeks to come.

Mr. President, I applaud the patriot-
ism of all "persons, including homo-
sexuals, who desire to serve our Nation
in the military. I have no doubt that
homosexuals have served and are today
serving in our Armed Forces with dis-
tinction, and many times with courage
and valor. But I also add that most of
them serving today are not openly dis-
closing that sexual orientation. And I
think everyone ought to bear in mind
that that is enormously important as
we go through this series of hearings
and debates.

I also believe that we should give
very careful consideration to the ad-
vice of our military commanders on
this subject. Although we do have a
volunteer force, there are still impor-
tant and clear differences between ci-
vilian life and military life. And I also
hope that everyone will keep that in
mind. We are not talking about civilian
life; we are talking about military life
and there are fundamental differences
that our military people know well but
too many times those of us in civilian
life do not keep in mind. )

Our national security requires that
the Armed Forces maintain a high
level of good order and discipline. In
order to maintain military effective-
ness, members of the Armed Forces
give up many of the constitutional
rights that their civilian counterparts
take for granted. The number of con-
stitutional rights military people give
up I8 considerable, and I do not think
we stop and think about that very
often.

Military personnel -are subject to in-
voluntary assignments any place in the
world, often on short notice, often to
places of grave danger. The require-
ments of discipline, including adher-
ence to the chain of command, means
that their first amendment rights of
speech and of association are limited.
Young officers do not walk in and tell
the colonel what they think every
morning; if they bring up their first
amendment rights, they wusually are
not in the military very long.

Military trials and administrative
procedures have procedural safeguards,
but they are not the same as the rights
that apply in a civilian setting. Service
members are subject to searches and

command 1n5f>ectiona in living quar-
ters that would not meet the privacy

standards and warrant requirements of
the fourth amendment that we take for
granted in civilian society.

I would like to know the last time
someone in the barracks raised with
the first sergeant their rights under
the fourth amendment when they come
in for an-inspection.

Members of the Armed Forces are
subject to the involuntary assignment
to units, duties, and living quarters
that require living and working in
close proximity with others under con-
ditions that afford little and often—
very often—no privacy whatsoever.
Particularly when military units de-
ploy, living conditions are frequently
spartan and primitive, from foxholes to
cramped quarters on ships.

In recent years we have made impor-
tant improvements in the quality of
life in the military, and I hope we.can
continue that trend. We have also
made improvements in the rights af-
forded to service ‘members. But the
basic nature of military service, which
is preparation for the participation in
combat to defend the interests of the
United States, means that service
members must continue to live in a
closely regulated, highly regimented
environment, which, as everyone who
serves in the military can tell you,
does not accord them every constitu-
tional protection that we have as indi-
viduals in civil society.

Gen. Colin Powell, Chairman of the
Joint Chiefs, has stated that, in view of
the unique conditions of military serv-

ice, active and open homosexuality by
members of the Armed Forces would
have a very negative effect on military
morale and discipline.

Mr. President, I agree with General
Powell’s assessment. I also believe,
however, that the country i8 changing,
the world is changing, and that we all
have to be willing to listen to other
views, and those views ought to be
heard. The Armed Services Committee
will be hearing from all points of view.
My final judgment on this matter will
be affected by the testimony we receive
from a wide range of witnesses.

Mr. President, our-hearings—and I
hope to begin those at some point in
March; I cannot pin down a date now
because we are going to have to pre-
pare for them and we are going to have
to make sure we get knowledgeable
people to testify and also have a fair-
ness that is evident to all in our hear-
ings—will explore a large number of is-
sues, including some of the following
questions, which I -believe people
should begin to think about.

I do not pretend to have the answers
to these questions, but there are too
many people talking on this subject
now who have not even thought of the
questions, let alone the answers.

First, should the Armed Forces re-
tain the policy of excluding homo-
sexuals from military service?

What is the historical basis for this
policy?

What is the basis for the policy in
light of contemporary trends in Amer-
ican soclety? As society changes in this
regard, should our military services re-
flect those changes in society?

What has been the experience of our
NATO allies and other nations around
the world, not just in terms of the let-
ter of their laws and rules but in the
actual practice in their military serv-
ices on recruiting, retention, pro-
motion, and leadership of military
members?

Most importantly, what would be the
impact of changing the current policy
on recruiting, retention, morale, dis-
cipline as well as military effective-
ness?

If the current exclusionary policy is
retained, should there be an exception
for persons whose record of service
would otherwise warrant retention on
military duty?

If 80, 18 it possible to draft legally de-
fensible criteria for determining
whether the exception should be ap-
plied in specific cases?

If such individuals are retained, what
restrictions, if any, should be placed on
their sexual conduct on base as well as
off base?

If the general exclusionary policy is
retained, should the armed services
eliminate preenlistment questions
about homosexuality?

If these questions are eliminated,
should the exclusionary policy be lim-
{ted to those who actually engage in
homosexual conduct after entering the
service? .

If such a policy 18 adopted, what pol-
icy should apply to those whd openly
declare their homosexuality entering
military services? Even if they are not
asked any questions, if they volunteer
that declaration, what then would
their status be?

Before determining whether the pol-
icy should be changed, should there
first be an effort to determine whether
it 18 possible to draft a practical and le-
gally defensible code of conduct regu-
lating homosexuals in the military set-
ting?

This 1is something that Secretary
Aspin has been talking about in recent
days.

Should the military have a. single
code of conduct that applies to conduct
between members of the same sex, as
well as members of the opposite sex, or
are we going to have separate codes of
conduct for each of those groups?

Should there be a limitation or
whether a service member may engage
in homosexual acts at any location, on
ar off post, where a heterosexual act
would otherwise be appropriate; or
only off post?

Should there be restriction on homo-

sexual acts with other military person-
nel or only with nonmilitary person-
nel? What restrictions, if any, should
be placed on conduct between membere
of the same sex? Should such restric-
tions apply in circumstances in whicl:
conduct would not be prohibited if en-
gaged in between members of the oppe-
site sex—that 18, where such camduct.
would not constitute any cffense under
the current procedures and practices
and Uniform Code of Military Justiece?

Let us say that the conduct does not
have any connotations of sexual har-
assment or fraternizatian or prehibited
displays of affection in uniform, alk of
which are prohibited.

Take a request to engage in sexual
activity, for example: ‘‘Let’s spend the
night together in- & motel.”” What
would we da with that? Is that a viala-
tifon or not? )

What about: displays of affecticn be-
tween members: of the same sex while
they are out of uniforrn? What sbout
displays of affection that are otherwise
permissible while in uniform. such as
dancing at a formal event?

These are the questions the military
has to answer. Too mary times we in
the poMtical world send dowm edicts
and do. net think about the: implica-
tions of the things that have to follow.
These are questions that have to be
thought about and every military com-
mander will tell you that they have to
go through each ome cf these things,
probably, plus & lot more.

If the current exclusionary palicy is
changed, should there be a. cade of can-
duct regulating behaviar toward hama-
sexuals in the military? What rules, if
any, should be adopted to prohibit har-
assment on the basis of sexual orienta-
tion?

What rules, if any, should be adopted
to prohibit discrimination: an the basis
of sexual orientation?

If discrimination is prohibited, haw
would a nondiscriminatory policy af-
fect pay, beneflts, and entitlements?

Should homosexual couples recefve
the same benefits as legally martied
couples? For example, nonmilitary
spouses now are entitled to houaing,
medical care, exchange and com-
missary privileges, and similar bene-
fits. Military spauses also beneflt from
policies that accommeodate marriages,
such as jaint assignment programs.

If homosexual couples are glven such
benefits, will they also have to be
granted to unmarried heterosexual
couples?

If discrimination is prohtbited, will
this require express gutdance in person-
nel actions—such as in instructions te
pramotion boards?

If discrimination iz prohibited, wililk
there be a related requirement for af-
firmative actien in reecruiting, reten-
tion, and promotiaon to campensate for
past diserimmination?

If discrimination -i& prohibited, will
there be a need for extemnsive sensitiv-
ity training for members of the Armed
Forces? Who will carsry out this sen-
sitivity training?

Another question, Mr. President, the
military currently endeavors tao respect
sexual privacy by establishing, ta the
maximuwm extent praeticable, separate
living and bathroom arrangements for
men and women. If the palicy ias
changed, should separate arrangements
alse be made for those who are declared
hemasexuals?

If the policy is. changed, what accom-
modation, if any, should be made to a
heterosexual wha objeects to rooming or
sharing bathroom factlittes with a ho-
mosexual?

These are nat. frivolous questicns,
Mr. President. These questions are
going to have te be amswered: at the
platoaen level, and the campany level,
and the squad level, and the barracks
leve}, by every military commander,
man and woman, in our mittary forces
today who has any command auther-
ity.

If the current. exclusionary policy is
changed. what are the implications of
tolerating hamosexzual acts among
mtlitary members tn light of the statu-
tory prohfbitionr against homosexual



acts under the Uniform Code of Mil-
tary Justice?

Is it all right ta stand up and say, in
effect, I have commttted a crime under
the Code of Military Justice and then
have that policy basically say—well,
we will not discriminate against yoa
bhecause of that?

What are the Iegal implicattans im
this case? If the exclusiapary poltcy is
ckanged, do we not also need to go
back and examine the laws: that retate
to the Uniformx Cade of MiHtary Jus-
tice?

If the exclusiomary poHcy is changed
but the statutoryr prohibitionr re-
mains—in other weords if we do not
change the law but we just chmnge the
poliey by Executive order—can the
President in the Manualk for Courts-
Martial specifically exempt. from pros-
ecution actions that would not be pro-
hibited under a revised DOD directive?

If so, is there also a need to address
heterosexual, consensual soedomy? Does
that, too, need te be reviewed?

Regardless of whether the palicy is
changed, should the President, whe has
the authority under the Untform Code
of Military Justice to establisb maxi-
mum punishments, revise the current
5-year maximum punishment for con-
sensual sedemy?

¥ the current excluslanary peolicy is
changed, what will he the effect on
pending court-martial and admintstra-
tive: discharge cases?

If the current exclusionary policy is
changed, what will be the effect on the
tens of thousands of past cases, par-
ticularly in terms of claims for back
pay, reinstatement, promotions, and
similar forms of rettef?

Mr. President, there are other ques-
tions thzt otlers will think of. These
are the ones that. have come ta my
mind just in the last few days. These
are difficult and emotional i{ssues but
they must be addressed. Every man and
womarn in this country has a right to
be respected. That is the foundatiom
and the heart of our Constitution
which enshrines individual! rights and
liberties. We cherish thaose rights and
liberties. Our Constitution also under-
scares the essenttal rele of Government
inn providdng for our common defense.
When the interests of some individaals
bear upon the cohesiom and effective-
ness of anr institution an which our na-
tional security depends, we must mave
very cauttously. This cauticn, in my
view, 18 prudence, net prejudice:

A. thereugh airing of these matters is
essential before amy final actiom im
taken by the Department of Defense or
the Congresa. It s my intents that the
Armed Services: Cammittee’s hearings
will provide a. comprehensive discus-
sienx of these iasues by persons knewl-
edgeabie im mdlitary affatrs,; persannekt
mranasgement, and haman relattons.

Mr. Preuaident, E know there are a lot:
of people who would ke ta propose &
law oo the floor. And I know there is a.
real effort underway to have the Prest-
dent sign anx Executive order.

I urge: that thase who want to legis-
lates on thig subject one way or thes
other think through sema of thess
questions before they propose a specific
piece of legisiation. And I would afso
urge that the Whiter House, the Prest--
dent, and all of hir advisers including
my good friemd the Secretary of De-
fense, thimk through these guesticns
very carefully before- they take any
kind of actiom that can be final aor
could be percefved as final.

This ts not an easy isswe. It is an
issue that alt of us need tao think
through very carefully because it 18 not
simply the rights of homosexuals at
stake—although that is a very impor-
tant comsideratton. It is alsa the righta
of all of those men and women whe
serve i the miktary.
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